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UNITED STATES LISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE

JOHIM [, LEE, 1 Pro be,
PlaintilT,

Mo, 305-0v-512
(VARLANSHIRLEY)

¥,

MICHAEL J. ASTRLUE,
Commissioner of Social Security,

B e

Cefondant.

MEMORANDUM AND ORDER

‘This mattet is belore the undersigned pursuant to 28 L &.C 6 a36(band the Bules
of this Court for disposition of PlaintfTs Amended Complaint and Response lo Answer by
Do fendants with Motion for Summary Judgment [Doc. 18], ' This motion was filed on April 9, 2007,
by Plaintif Jobn Lee, whe is procecding pro se. For adminislrative purpuescs, this Court has
hifurcated the motion as both a metion 1o amend the complaint, accompamed by the amended
complaint [Doc. LA, :.;mlanmtiun for supnmary judgment [Doc. 17]. Only the motion to amend the
complaint | Doe, 16] is presently at issue.

Plaintifis Amended Complaint and Response 1o Answer by Defendants with Metion

for Summary Judgment |Doc, 16] contains numerous, olten contradictory, alleged causes of action

‘Beeause a party may only amend a pleading by leave of court or by written consent ol
lhe adverse party ancd neither ol these conditions has been satisfied, this Courl 15 treating
Plaintiii™s Amended Complaint and Response o Answer by Defendants with Moton for
Summary Judgment as meluding & motion 1o amend the complaint. See Fed. B Civ, T L5 da)
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and asserhions ol wrongdomg, However, the primary dilTerences between the ooginal Complaing
[Poc. 1] and the Amended Complaint [Dec. 16] is that Plaintiffs wite, Tami Lee, was added as a
Plaintift, President CGreorge Walker Bush was added as a Defendant, and numerous claims were
added to the original claim revolving around Plamtiff's denial of social sccurity bencfis. The
Commissiencr responded in his Opposilion te Pt s Motion to Amend Complaint [Doc, 24] by
aruing that the amendment s fulile and most there fore e demied.

Rule 13¢a) of the Federal Rules of Civil Procedurcs explicitly stares that leave 1o
amendd a pleadimg should be “[(reely given when justice so requites.”  The Supreme Court has
construed Rule 13(a) to mean that:

[1]n the absence of any apparent or declared reasoen - such as unduc

delay, bad faith or dilatory motive on the part of the movant, repeated

failure to cure deficiencies by amendments previous)y allowed, undue

prejudice o the opposing party by wirtue of allowance of the

amendment, futility of amendment, etc. - the leave sought should, as

the: rules requine, be *freely given,”

Fonman v, Davis, 370 LS 17, TR2 (1962); Haho v, Star Bank, 190 F.3d 7TOR, 715 {alh Cic. 194949
futilizing the Supreme Court™s interpretation of Rule 15¢a) in Foman to decide whether a proposed
amendment should be allowed), Additonally, this Court must apply “less stringent standards" when
evaluating whether a pro se pleading states a claim for which relief can be granted.  Pilgrim v,
Littleficld, 92 F.3d 413, 4 La (6eh Cir, 1996) (oiting Estelle v, Gamble, 429 0.5, 97, 106 (1976)); sce

also Wollel v. Uniled Saotes, 711 F.2d 66, 67 (6th Cir. 1983 ) (noting that pro se lingants should be

accorded a measure of lemency to assure *[that mericorious claims will not be dismissed for inartful
draftsmanship™). However, lenient treatment has limits. Pilgrim. 92 F.3d at 416, Though pro se

litigants lack legal traming, they are not fully immune from the rules of procedure and, specifically,
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are held to court procedures which are clear and understandable by the layman. Jourdan v, Jabe, %51
F.2d 108, L1a{ach Car, 1991).

Courts must deny leave to amend where amendment wauld be futile, Slohler v
Menke. 836, K38 (E.D. Tenr. 1997) {citing Frank v. D" Ambrosi, 4 F.3d 13748, L3584 {ith Car. 1993,
Defendant is correct in his assertion that the amendment i fulile based on a lack of subject matter
jurisdiction beeause Plaintiff failed o assert a proper jurisdictional basis for the claims alleged in
his amended complaint,

It ix well sertled that [t ]he United States, as sovereign, is immune [Fom st save as
it consents 1o be sued. . .. and lhe terms of its consent to be sued in any court define that court’s

jurisdiction to entertain suit. United States v. Mitchell, 445 LS. 5335, 538 (1980 (alteralions i

ariginal and internal cilations omitted). Sovereign immumity cannot be waived by impheation, but
rather must be unequivecally cxpressed.  1d. (eiting United States v, King, 395 US| 4 (19649)).
As his jurisdictional basis, Plaintift cites to 42 United Seates Code Section 423, [Sce Do 18], Thas
seetion, however, does nat set forth a jurisdictional basis for (his case. Instead, it sets forth the
definitions and provisions which relate to social security disability insurance benefit payment.
‘Iherefore, Plaintiff has failed w cite to any statulary provision which would establish this Court’s
authority to hear the nunerous elaims enumerated inthe Amended Complaint or toentera judgment
against The President.

Accondingly, this Cour finds Plaintiff's Motion w Amend the Complaimt o be futile.
As such. Plainfiff neither has leave of Court nor the consent of Defendant o file an Amended

Complaint. Accordingly, the Amended Complaint [Deg. 16] must be stricken from the recond. The
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decument will continue 1o exist as the presently pending Motion for Summary Judgment [Doc. 17]
10 be read in conjunction with the origmal Complaing [Doc, 1]

Accordingly, it is ondered that:

(11 Plaineiff s implied Motion tor Leave to Amend is DENIEL;

(21 Plaintiff"s Amended Complaint [Doc, 16] is STRICKEN FROM
THE RFECORD; and

{3} Plaintift™s Motion for Summary Judgment [Doc. 17] will remain
pending, w be construed in aceordance with the Complaint [Doc. 1.
IT 1S 850 ORBERED.

ENTER:

g/ O, ClifTond Sharley, Jr.
United Statcs Magistrate Tudpe




