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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW

Whether dual constitutional violations of Arizona v. Gant, 129 S.Ct. 1710 (2009), from an illegal warrantless search of the Appellee’s vehicle and the inability to test materially  unique exculpatory evidence which was lost by the State deprived Appellee of a fundamentally fair trial in violation of the Due Process Clause, and State v. Ferguson, 2 S.W.3d 912 (Tenn. 1999), which independently warrant suppression of the evidence seized from Appellee Clark’s vehicle and dismissal of the Indictment against him.
STATEMENT OF THE CASE


Appellee Clark acknowledges and adopts those portions of the State’s Statement of the Case with the following additions.  At the July 1, 2009 evidentiary hearing, Judge Leibowitz was presented a copy of the stop video, which is attached to the appellate record as Exhibit 1, mislabeled as part of case 91484.  In fact, this video which Judge Leibowitz reviewed personally, is the video in question, and demonstrates the additional evidence which Judge Leibowitz reviewed in issuing her Order dismissing with regard to case number 90252 in connection with the constitutional holdings in Gant.

Further, Appellee Clark would also adopts the same arguments set forth in his Brief in support of his Motion to Suppress (I, 67-71), as well as the two Motions to Dismiss (I, 140-141 and 143-144), and Response to the State’s Motion to Reconsideration (II, 192-196).

STATEMENT OF THE FACTS 

The incident in question in which Appellee Clark was initially unlawfully stopped, searched and ultimately charged occurred on November 25, 2007.  A transcript of the evidence of that evidentiary hearing is contained in the appellate record (I, 80-114).  Appellee Clark avers there are several uncontested facts and circumstantial deductions in his favor that are important.  

The lead arresting officer, Officer Cox, testified that he was near the red light camera in question when the alleged fourth shot occurred (TR p. 9 at 8-10; I, 82).  However, it is extremely important to note that Officer Cox did not provide any testimony that he saw the impact of the bullet hit the camera, or any other physical manifestation, but made a claim with regard to its origin, azimuth and trajectory simply by the sound. (TR p. 11 at 14-20; I, 83).  Conversely, in Officer Cox’s narrative arrest report (I, 13-16) he states that he was within 100 feet of the camera.  However, in that report, he fails to describe any impact, noise, vibration, movement or other indication that the camera had been hit by the alleged fourth gun shot from the alleged point of origin surmised by Officer Cox.

Point of fact, Officer Cox admitted that he did not know where the shots were aimed despite the above proof in the record that he was within 100 feet of the red light traffic camera.  (TR p. 15 at 10-14; I, 84).  Appellee Clark avers this is a material inconsistency which he cannot test or explore due to the loss of the camera housing or cover in violation of Ferguson violation as argued below.

Importantly, in his report and in his testimony, Officer Cox stated that he initiated a traffic stop (Offense Report p. 1; I, 13; TR p. 12 at 25; I, 83).  [Emphasis added].  Appellee Clark avers it is important to point out that Officer Cox did not institute a felony stop as distinguished in argument below. Id.  Appellee Clark avers that this description of the stop as a traffic stop, along with other case law set forth in the Argument below, helped define the crime of arrest as an alleged traffic violation only, demonstrating the illegal nature of this seizure, as well as the subsequent search.

When Officer Cox did stop Appellee Clark, Officer Cox testified he allegedly told Appellee Clark why he had stopped him and advised Appellee Clark that he was going to check him for weapons. Id.  Appellee Clark avers this is inconsistent with his report and testimony describing a traffic stop (emphasis added) and further, and perhaps more importantly, Officer Cox never testified that he advised Appellee Clark that he intended to check his vehicle for weapons. (I, 80-114).  The alleged justification for the further search of Appellee Clark’s vehicle, that is the lens convers, are not in this record.  (I, 84).  Officer Cox testified that the only affirmative thing that Appellee Clark said was that he wished to speak to an attorney.  (TR p. 17 at 19-22; I, 84).


Appellee Clark avers that the red light camera, its cover or housing, with its alleged four entry and one exit hole, and internal components were the only physical evidence supporting the Indictment against Appellee Clark.  (TR p. 18 at 20-21; I, 85).  Appellee Clark avers the record is absolutely void of any testimony with regard to the origin, elevation, azimuth, trajectory, angle of entry or exit of the alleged holes, line of sight or any other testimony from any of the officers with regard to the holes described in the red light camera housing, which is missing, and the area from which Appellee Clark is alleged to have came from.  Id.

Once Officer Cox stopped Appellee Clark, Officer Cox further testified that a windshield sun visor was the only thing visible: “I saw the visor-I’m not the one who found he rifle.  I only saw that the visor was laying in the van.” (TR p. 21 at 20-22; I, 85) [Emphasis added].  In addition to Officer Cox, Office Keck’s testimony helped define the vicinity around the driver’s section in the sense that Office Keck acknowledged that the driver would have to reach behind the driver’s seat, obtain and then “unzip” (emphasis added) the illegal seized case.  (TR p. 35 at 19-20; I, 89).  In reviewing Officer Keck’s testimony, Appellee Clark avers there is no direct or circumstantial testimony that the red light camera which had allegedly been shot during this incident was visible, observed or could be seen from the area of Pittman Automotive described in any of the officers’ testimony (TR p. 35 at 23-38; I, 89-90).  With an ironic comment on the importance of evidence, Officer Keck advised that he did not open the rifle because he did not want to damage any evidence, which is precisely Appellee Clark’s argument with regard to the alleged scope covers and missing red light camera cover or housing.  (TR p. 38, 20-21; I, 90).

In conjunction with Officer Cox’s testimony, Officer Keck initially testified that the sun shield was bigger than the rifle case and covered it.  (TR p. 21-42; I, 90-91).  Officer Keck further testified that he removed the sun shield from the rifle case.  (TR p. 47, 4-6; I, 92).


Appellee Clark avers that there are some additional facts beyond the transcript and offense report described above that are important to support Judge Leibowitz’s reconsideration and issuing of her Order of Suppression and Dismissal on July 20, 2009.  Appellee Clark avers Judge Leibowitz had the benefit of the stop video, which is Exhibit 1 in the record, and specifically notes in her Order that in the video, the illegally seized rifle cover is black and that the officers need to use flashlights to search and see it.  This, of course, is in conjunction with the initial testimony of Officer Cox that he could only see the sun visor, and Officer Keck who initially testified that the sun visor was bigger than the rifle case and he had to move it.  Further, as the video shows, Officer Cox clearly pats down Appellee Clark before presumably Officer Keck enters Appellee Clark’s vehicle, which Appellee Clark avers is inconsistent with the assertion that the rifle bag could partially be seen by Officer Keck, as he subsequently testified on redirect examination. (I, 92).  Officer Cox seeing only the sun shield; the black nature of the rifle cover; the timing of Keck’s entry into Appellee Clar’s vehicle prior to Officer Cox’s pat down of Appellee Clark refelcted on the video; the officers use of flashlights; and the absence of the alleged scope covers are all inconsistent with Oficer Keck’s redirected testimony that he partially saw the black rifle cover, as recognized by Judge Leibowitz in her Order.


Based on these assertions, Appellee Clark wishes to emphasize that the testimony does not support that Officer Cox advised that he was going to search the vehicle for weapons and that the sun shade did not completely cover the rifle case (I, 84).  This averment is supported by the initial testimony of both Officer Cox and Keck, as well as Judge Leibowitz’s observation of the need to use flashlights on a dark night to allegedly see a black rifle case under a sun shade that was bigger than the rifle case.  Again to re-emphasize, there was no proof in the record as alleged by the State that the red light camera was visible or observable from the alleged location where the supposed shell casings were found at Pittman Automotive.  Appellee Clark avers the record contains only hypothetical testimony clearly showing that Officer Cox is circumstantially surmizing where a bullet would have travel over a roadway, not that the alleged target red light camera was visible or observed. (I, 92).  Appellee Clark avers that there is no direct, circumstantial or positive testimony that the red light camera was seen from the Pittman Automotive location in this record which demonstrates the materiality of the lost opportunity to test the red light camera cover or housing.  (I, 80-114).
ARGUMENT

I.  Standards of Review in Favor of Appellee

Appellee Clark recognizes that the standard of review for a suppression hearing mandates that its findings of fact will be upheld unless the evidence preponderates otherwise.  State v. Odom, 928 S.W.2d 18 (Tenn. 1996).  The prevailing party at the trial court is “entitled to the strongest legitimate view of the evidence introduced at the suppression hearing, as well as all reasonable and legitimate inferences that may be drawn from that evidence.”  Id. at 23.  Further, “[q]uestions of credibility of the witnesses, the weight and value of the evidence, and the resolution of conflicts in the evidence are matters entrusted to the trial judge as a trier of fact.” Id.  This Honorable Court reviews a trial court’s application of the law to the facts de novo without any deference to the determinations of the trial court.  State v. Walton, 41 S.W.3d 75, 81 (Tenn. 2001).


Appellee Clarkavers that there is a presumption against warrantless searches and the State has the burden of proof on those searches.  State v. Nicholson, 188 S.W.3d 649 (Tenn. 2006).  Further, this Honorable Court is to evaluate the suppression in light of the entire record.  State v. Ferguson, 2 S.W.3d 912, 917 (Tenn. 1999).  


Under the standards of review set forth above, it is clear that the United States Supreme Court decision in Arizona v. Gant, 129 S.Ct. 1710 (2009) was appropriately applied to the facts and circumstances of this case to result in suppression of the evidence of the illegal stop, search and seizure of evidence to which Appellee Clark was subjected.  Appellee Clark further avers under the standards above, lost opportunity to test the camera housing or cover for material exculpatory evidence in violation of State v. Ferguson independently justified Judge Leibowitz’s dismissal of the Indictment.

II.  Under the facts and record herein, the case of Gant clearly applies to the situation to demonstrate that the stop, search and seizure were illegal warranting suppression of all evidence and dismissal of the Indictment.


Appellee Clark avers to the impact of the video, Exhibit 1, had with regard to Judge Leibowitz’s consideration and the standards set forth in Gant ustify, support and uphold Judge Leibowitz’s dismissal order issued on July 20, 2009.  In her Order, Judge Leibowitz clearly recognized that Appellee Clark was detained, handcuffed, under control and in the back of the cruiser when Officer Keck can be visibly seen entering the vehicle rummaging around with a flashlight and eventually returning with a black case from which a rifle was recovered.  Id. Exhibit 1.  Appellee Clark avers pursuant to the standards set forth above, warrantless searches are presumed to be invalid, and the State has the burden of proof to justify the same under Nicholson cited above.  More importantly, the prevailing party is entitled to the strongest legitimate review of the evidence and all reasonable and legitimate inferences that may be drawn from that evidence.  Odom, 23 supra.  Under these circumstances, Appellee Clark avers it is important that the record demonstrates this was a traffic stop; as opposed to a felony stop.  
Appellee Clark avers that this Honorable Court can take judicial notice from some prior cases that a felony stop involves stopping a vehicle with guns drawn and taking the Defendant into complete submissive custody.  State v. Grogger, 2009 WL 3832921, attached hereto and incorporated herein by reference as Exhibit A.  Appellee Clark avers that this Honorable Court can take judicial notice under Tenn. R. Evid. 201 and the case law above, felony stops are employed when officers believe that a suspect is armed and dangerous for officer safety.  Id.
Officer Cox wrote and testified that it was a traffic stop (not a felony stop) despite the fact that he had allegedly heard four gun shots and had been within 100 feet of the alleged target during the fourth shot without testifying to any impact or other physical results of the last alleged shot. (I, 13-16; I, 83).  As such, under the terms of this case, the crime of arrest was that of a traffic stop and did not warrant the search of the Appellee’s vehicle without a search warrant. Gant, 1715-1716. Appellee Clark avers that the crime of arrest cannot be defined based upon the crimes ultimately charged under the Gant holding.  Under Gant, the individual was ultimately charged and convicted with possession of narcotic drugs for sale and possession of drug paraphernalia.  Gant, 1715-1716.  However, in the facts of that case, Defendant Gant was clearly arrested only for driving on a suspended license.  Gant at 1715-1716.  Under Gant and the facts of this case, the crime of arrest must be defined prior to search, and that crime has to be a traffic violation because Office Cox notes a traffic stop based on excessive speed in his report.  (I, 13).  
Appellee Clark argues that mere presence alone is not sufficient to justify a stop.  See Brown v. Texas, 99 S.Ct. 2637 (1979) (holding that a Defendant’s presence in the neighborhood frequented by drug users is not in and of itself a basis for concluding that he was engaged in criminal conduct).  State v. Lawson, 929 S.W.2d 406, 408-409 (Tenn. Crim. App. 1996) (holding that one’s presence in a high crime area late at night without more does not justify an investigatory stop;  State v. Jordan, 1985 WL 3658 (noting that presence alone does not justify a stop; attached hereto and incorporated herein by reference as Exhibit B ) and State v. Jimmerson, 1993 WL 31712 (Tenn. Crim. App. 1993) (presence alone does not justify a stop; attached hereto and incorporated herein by reference as Exhibit C).

Appellee Clark avers that it was Officer Cox and the standards set forth in the case law cited above, as well as the standard recognized in Gant itself, that support that the crime of arrest is defined before the search occurs.  Otherwise, Gant’s convictions would never have been overturned in that decision, for this reason; if the crime of arrest was the drug charges, after search, Gant, would have nothing about which to complain. 

Finally, although Officer Cox alleges that he told Appellee Clark why he stopped him, he does not articulate that in his report (I, 13-16) or the transcript (I, 84).  Appellee Clark avers taking the strongest legitimate view in his favor as the prevailing party, as is the standard, Judge Leibowitz concluded that this was a traffic stop.  The record supports Judge Leibowitz’s Order that the crime of arrest had to be a traffic stop, with the search itself beyond that without a warrant being illegal, with the presumption of illegality unable to be rebutted based on the evidence in this record.  


Further, and more importantly, the State acknowledges that the alleged lens covers, which were allegedly recovered during the Terry pat down have disappeared.  Appellee Clark avers that the video, Exhibit 1, does not reflect the recovery of the lens covers during the arrest.  Appellee Clark avers that the importance of this cannot be lost as it is analogous with the legal justification for the missing witness or missing evidence presumption recognized in the rules of evidence.  Given the loss of the lens covers, and no recovery of the lens covers recorded in the video Exhibit 1, it legitimately can be argued that the lens covers cannot support further search of Appellee Clark’s vehicle, which again, comports with the standard of review in taking at all legitimate inferences in favor of the prevailing party involving a Motion to Suppress. Odom, at 23. 

Beyond the initial crime of arrest as a traffic stop, Appellee Clark also avers that none of the officers could present any other reasonably or articulable basis for the stop, as there was no speeding, fleeing, lane violations or stop sign violations.  (TR at 44-45; I, 91-92) and Appellee Clark was pleasant, cordial, cooperative, and did not fight the officers.  (TR at 47; I, 92).  As such, based upon the holding and the jurisprudence in the State of Tennessee, that presence alone is not enough for a stop and that the crime of arrest is defined before the search based on Gant, the search of the Appellee Clark’s vehicle without a warrant was illegal and the evidence obtained therefrom, that is, the rifle and the contents of the bag containing the same, including the ammunition and spent shell casings, were properly suppressed by Judge Leibowitz in her July 30, 2009 Order.  Appellee Clark avers that without this evidence, there is absolutely nothing linking him to the alleged crime that would therefore justify dismissal of the Indictment in and of itself.  

Appellee Clark further avers that the State incorrectly attempts to argue a broader exception in Gant to try to salvage this illegal warrantless search in attempting to argue that evidence relative the crime of arrest might be found in the vehicle.  Later in the opinion, the Gant court recognizes from Chimel v. California¸ 398 U.S. 752, “that the search incident to arrest exception to the warrant requirement is justified by interest in officer safety and evidence preservation.”  Gant at 1716.  Recognizing this language, Appellee Clark avers that Gant places a more narrow restriction on this exception than argued by the State.  Appellee Clark avers the officer safety cannot apply here based upon the video evidence of Appellee being arrested, handcuffed and secured in the back of the cruiser as reflect in the video Exhibit 1.  Appellee Clark further avers the second prong exception in Gant, evidence preservation likewise does not apply, in that Gant, relying on Chimel extends the exception only to evidence that may readily or easily be destroyed.  Id.  Appellee Clark avers the officers were looking for a crime of a shooting which does not lend itself to immediate destruction in the same manner as drugs or other contraband may have.  Put another way, it would be unreasonable that Appellee Clark could have attempted or have any means whatsoever to destroy any alleged firearm, especially while sitting in view of the officers in front of their video camera or handcuffed in the back of the cruiser. 

Under these circumstances, Appellee avers that Judge Leibowitz appropriately applied the protections of Gant which justifies suppression of all evidence and dismissal of the Indictment.  


III.
The destruction of exculpatory evidence and the lost opportunity to test the same in this matter in violation of State v. Ferguson in and of itself justifies the dismissal of the Indictment as ordered by Judge Leibowitz.

The last sentence of the State’s Brief beginning on page 20 and ending on page 21, emphasizes the importance and negative impact on the State’s failure to retain the covering and housing of this alleged red light camera and the impact of the loss of opportunity to test this unique exculpatory evidence for Appellee Clark.  The State avers “under the facts and circumstances of this case, the only reasonable inference raised by this record is that the Defendant repeatedly shot this camera from behind the auto repair shot (sic).”  Without the red light camera cover and housing, which the State obviously had control of; knew it was an important part of this investigation, and evidentiary record due to its being photographed; and had a duty to retain, Appellee Clark has no ability to use it to employ science, such as ballistics, trajectory, geometry, line of sight and azimuth to analyze and disprove the State’s assertions in the Indictment and as argued in its brief.  As such, Judge Leibowitz was justified in dismissal of this Indictment for this severe and material Ferguson violation.  The State protests in the argument that this red light camera was shot four times with one exit hole from a parking lot where the shots were allegedly emanating based on sound only; avers that the photographs that it took are good enough and that the housing would allegedly offer no further insight on trajectory or Appellee Clark’s defense.  However, Appellee makes clear in his pro se Motion for Dismissal (I, 140-141) and defines how the presence of this assembly would have deterministically defined the origin of the projectiles that may have hit the camera housing or cover and have determinations on elevation and azimuth of trajectory, along with the supporting pole which would give the z or vertical axis to determine the alleged origin of these projectiles.  Appellee Clark further argues that the metallurgic or other makeup of this housing would also determine whether or not the alleged rifle found from the illegal search if allowed into evidence would have enough power to penetrate the same.  Appellee Clark avers analysis could be conducted to the alleged entry and exit holes as to whether or not they are consistent or inconsistent with the caliber of weapon illegally seized from the Appellee Clark.  Finally, Appellee Clarks avers he cannot test the angle of deflection in any of the alleged entry or exit holes as consistent or inconsistent with regard to the Pittman Automotive location based on photographs alone.

Appellee Clark avers that there are Ferguson violations at the beginning and at the end of this alleged investigation by the State.  These alleged lens covers, which started this whole illegal search and allegedly were the proffered justification for the further pat down and illegal search of Appellee Clark’s vehicle that began this process, and the end result, which is the alleged bullet entries and exit to this red light camera cover or housing are gone.  Appellee Clark avers that the loss of such evidence and the opportunity at scientific and expert analysis for exculpatory purposes is comparative to and as vital as the right to confront and cross examine witnesses as recognized in both the State and Federal Constitutions.  


Truly, even the case the State sets forth, that is the case of State v. Lawrence, 2008 WL 704355 (Tenn. Crim. App. 2008) supports Appellee Clark’s argument.  In that case, the Appellee was deprived of the opportunity to test for an objective way to prove his innocence; that is, fingerprints.  In that case, the judge’s suppression of that evidence was upheld for the deprivation of this objective opportunity to test.  This Honorable Court has further suppressed lost evidence when the fundamental opportunity for the Defendant to derive exculpatory evidence is lost as set forth in the case of State v. Sheri Lynn Cox, 2005 WL 3369257 (Tenn. Crim.App. 2005), attached hereto as Exhibit D, wherein Judge Liebowitz again suppressed evidence because the police department lost receipt books that proved an amount of alleged theft.  Suppression in that case, did not require any indication of intentional destruction or gross negligence.  Defendant Cox met her Ferguson burden based on the impact of the lost evidence. Appellee Clark avers that he stands in the same shoes as Ms. Cox, in that not only are fundamental pieces of evidence gone, but beyond Ms. Cox’s loss, Appellee Clark no longer has the opportunity to use science and expert testimony to develop further exculpatory evidence as recognized by this Honorable Court in the Lawrence case cited above.  

This Honorable Court has also recognized the loss of a video in an alleged robbery justified a dismissal of the Indictment based on Ferguson in the case of State v. Dustin Wayne Capps, 2009 WL 690685, attached hereto and incorporated herein by reference as Exhibit E. 


Appellee Clark avers that there is no presence of any comparable evidence that would allow Appellee Clark to seek exculpatory evidence that he has requested, noted and documented in his motions.  Quite simply, Appellee Clark would aver that the loss of the camera housing or cover is as critical as the loss of a body in a homicide case.  Without which, there are many, many questions which cannot be answered and the exculpatory opportunities to be derived for Appellee Clark are gone and cannot be replaced as the State alleged with regard to these photographs which are not in the record.  As recognized in the Lawrence case at page 15, the value lies in the testing and that opportunity is simply precluded.  Under the standards set forth in Ferguson, it is within the trial court’s discretion to determine the remedy as set forth in Ferguson at page 917, and Judge Leibowitz appropriately imposed the remedy of dismissal because of the loss of perhaps the most crucial piece of evidence that would have been available.  The State of Tennessee alleges that it has one end of the crime, that is the illegally seized firearm, which is properly suppressed based on the Gant arguments above, that it had in its control, and now lost; the other end of the alleged crime, and that is the camera housing or cover which complete precludes Appellee from any exculpatory testing analysis.  Appellee Clark avers he has met any burden of proof based on the cases cited above, the burden of proof being met by showing the loss of evidence and deprivation to conduct exculpatory testing.  
CONCLUSION


Based on the same, and under the standards applied herein, Appellee avers that Judge Leibowitz’s ruling and Order should be upheld and this Indictment should remain dismissed.
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