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I, John D. Lee II, after first being duly sworn, do hereby declare that I am over the age of eighteen (18) years, and that I have personal knowledge of the facts and information contained herein.

This matter involves my Media Requests to videotape the hearings and trials in re State of Tennessee v. Clifford Clark, in Knox County Criminal Court, docket numbers 90252, 91484, 90618, 90821. By Order dated 22 July 2009, after a very short “ambush” hearing with oral argument for which I was provided no written notice of the State’s objection, I was banned from videotaping by Judge Mary Beth Liebowitz, in Division 3 Criminal Court, with the opinion that I am not “legitimate media” as defined by Rule 30 of the Tennessee Supreme Court, because public access TV is not “legitimate news media”. Four previous judges in State v. Clark had ordered that I am “legitimate news media” as defined in Rule 30.

Mr. Clark was accused of shooting a Redflex red-light camera, along with other charges as fallout to being denied re-admission to University of Tennessee as a result of the arrest for the alleged shooting. This case received worldwide attention as the first prosecution of anyone accused of shooting a traffic camera, although over 1,000 traffic cameras have been intentionally destroyed by other means, as routinely reported in the news media. Current news reports are covering the prosecutions of traffic camera contractors for intentional destruction or theft of their own cameras in Washington D.C. and New York City. 

All charges were dismissed in this case regarding the shooting of the red-light camera, by Order dated 30 July 2009, approximately on week before trial by jury. 

Three or four or more other criminal trials are still pending or may be filed regarding Mr. Clark, plus possible civil trials filed by Mr. Clark for recovery of alleged stolen property and alleged civil rights violations. 

It is my information and belief that the shooting charges were dismissed after Mr. Clark subpoenaed a former Knox County deputy sheriff, Mark McConnell, to testify that another Knox County deputy allegedly confessed to shooting a red-light camera in Knoxville. The dismissal Order stated that all evidence confiscated during the original traffic stop was suppressed. It is my understanding and belief that there was no other evidence in this case, since KPD, Redflex, “Precision Electric”, and KCSO destroyed all ballistics evidence (recovered bullets and camera housing with bullet holes), destroyed all audiotaped “confessions” and “consents to search”, and no traffic citations were ever prosecuted against Mr. Clark. This missing evidence was the subject of the hearings I was banned from videotaping, which were very embarrassing to the State, and in fact resulted in ultimate dismissal of its case. For a TV audience, this turn of events in the courtroom is considered “high drama” and very educational for law students and lawyers, hence my desire to broadcast video.


I have never been served process of the Court’s order, titled “Order Regarding Media Request”, denying my videotape coverage in State v. Clark, stamped 22 July 2009. During the court hearing on 1 July 2009, Judge Liebowitz asked me to provide my address to the court clerk, to mail a copy of the court order to me. The Order stated, “The Clerk shall send a copy of this Order to Mr. John Lee, PNTV 8604 Spangler Road, Knoxville, TN, 37920.” My address has been included in all motions, briefs and affidavits filed by myself as an intervenor pro se in these cases, to protect my property interest of media access to provide television news coverage in this case. But the court clerk never mailed that order to me. I believe that qualifies as a “clerical mistake” under Rule 60.01 in TRCP, for which I filed a motion to correct. 


On 3 August 2009, I traveled to the court clerk to purchase a copy of the Order to dismiss all charges in State v. Clark for allegedly shooting a red-light camera, and I coincidentally purchased my first copy of the unserved Order banning me from videotaping, for $17 in copy fees, plus my parking fee. As a freelance journalist seeking payment for a news story, I then delivered those copies to all local news corporations, along with my news article and video interview of Mr. Clark. All local news media published stories or made TV broadcasts dependant upon my investigative journalism, but only the Knoxville Journal did so with attribution. I was paid by WBCR radio for that exclusive interview with Mr. Clark, which WBCR broadcast unedited to the public.


I have never been served process of any other order by the Court. 


I have never been served process of any motions against me in these named cases, allegedly filed by attorneys for intervenors WBIR TV, Knoxville News Sentinel, City of Knoxville Municipal Corporation, or by the State.


 It is my information and belief that under Rule 58 of TRCP, no valid judgment has been entered against me in these cases, for lack of service of process to me. 


 It is my information and belief that constitutional due process requires notice to me of all motions, pleadings, exhibits, and orders regarding myself or my interests as intervenor in these cases.


I have previously been an employee of the State of Tennessee and United States government.


I have previously paid money to Knoxville News Sentinel and WBIR TV (H.P. Video) for purchase of retail products (newspapers and video tapes of news broadcasts I appeared in), but I do not consider those corporations as my employees, nor do I consider myself their employee of those corporations for appearing in their news reports.


I am not an employee of the defendant Clifford Clark’s attorney, Ronald Newcomb, nor am I am employee of his law office. Mr. Newcomb is not my attorney, nor has he ever been my attorney in any other matter. I have always represented myself pro se as intervenor for media access in State v. Clark.


I am not an employee of Clifford Clark, the defendant in these cases. I never met Mr. Clark until after I began broadcasting the hearings in court, and I required interviews in order to research this developing story. I asked Mr. Clark for an exclusive interview after the conclusion of his trial for allegedly shooting a red-light camera, since I am producing a motorcycle tourism documentary about East Tennessee, with prior interviews conducted of many dozens of other people over the past five years. I am not producing a documentary exclusively “about Mr. Clark” nor his case, although I did broadcast approximately a half-dozen court hearings in his case, unedited in their entirety, for non-commercial news and educational purposes, on public access TV.


I am a freelance “stringer” journalist, who, for over 25 years, has provided written news articles, photographs, radio interviews and video published or broadcast by news corporations in Knoxville and worldwide. I also am executive producer and host of the “Pirate News Radio Show”, broadcast by WBCR 1470am, which reaches approximately 400,000 residents of East Tennessee and Western North Carolina. I am executive producer and host of “Pirate News TV”, broadcast for two years on Community Television of Knoxville, Charter Channel 6 and Comcast Channel 12, which reaches 110,000 homes in Knox County, plus worldwide live internet stream and archived on-demand video download, and has won two awards in Hollywood. My website PirateNews.org is featured regularly on History Channel’s “9/11 Conspiracies: Fact or Fiction”, and was featured on Asahi TV in Japan on the anniversary of the 9/11 terrorist massacres. I have written articles for, or been interviewed by, Sky TV, Eurosport TV, BBC TV, BBC Radio, WBIR TV, WATE TV, Knoxville News Sentinel, Knoxville Journal, American Ex-POW magazine, The Stars and Stripes military newspaper, Autosport in England, Autosprint in Italy, and many others. As an assignment for journalism class at Pellissippi State Technical Community College in 2000, I chose to interview presidential candidate Ralph Nader, and that interview was published by The Southerner e-zine. My entry in the Tennesseed Collegiate Website Design Contest won $10,000 first prize in 2000, as a homework assignment for Pellissippi State Technical Community College, and I was invited by my instructor to teach that class in website design. I recently applied for appointment as Commissioner of CTV Board of Knox County, after a Knox County commissioner was forced to resign from the board as condition for remaining on county commission.


The Knoxville Journal published an interview by me of Mr. Clark, with attribution, after Mr. Clark won dismissal of all charges related to the alleged shooting of a red-light camera. WBIR TV, WATE TV, WVLT TV, Knoxville News Sentinel, ran news stories and broadcasts using my research (purchase and hand-delivery of the court order of dismissal, plus my news article) and interview of Mr. Clark regarding dismissal of the red-light camera shooting charges, without attribution or payment, and they would never have discovered this story had I not hand-delivered it to them. WBCR radio did pay me for my exclusive interview of Mr. Clark, in addition to broadcasting half a dozen interviews with me regarding updates from this case.

It is my understanding and belief that “Media Request forms” are de facto “informal motions to intervene”, as described in TRCP Rule 24, “Intervention”. When attorneys for Knoxville News Sentinel and WBIR TV file motions objecting to defense motions to ban website discussion of pending court cases in Knox County Criminal Court, they title their motions as “MOTION TO INTERVENE” (State v. Cobbins, Case 86216 A,B,C,D). Knox County court clerks do not provide a standard form for “Media Request”, but routinely allow local news media to draft their own, and to fax a one-page form to the clerk, usually signed by a court clerk without a hearing nor notice by service to the parties, usually filed with the clerk within two days of the scheduled hearing or trial. This is how I drafted and filed all my Media Request forms in this “case”, and they were routinely granted by a judge without a hearing. I also personally served a copy upon the judge’s personal clerk, which apparently is never done by the other news corporations in Knox County.


I filed many timely “Media Requests” with various courts in this case, before each hearing. Each was drafted by myself, since the courts do not provide their own in Knox County. Four judges in this “case” have previously ordered that I am “legitimate news media”, as defined by Rule 30 of Tennessee Supreme Court Rules, and allowed me to videotape and broadcast courtroom proceedings involving Mr. Clark: Knox County Criminal Court Division 1 (Judge Richard Baumgartner), Knox County General Sessions Court (Judge Tony Stansberry), and City of Knoxville Municipal court (Judge John Rossen, and one other unidentified judge unknown to the city court clerk).


On 10 March 2009, Judge Baumgartner transferred State v. Clark to Division 3 Criminal Court, without notice, to Judge Mary Beth Liebowitz, due to scheduling conflict with State v. Dossett-Leath, the murder trials of the widow accused of murdering her husband, Knox County district attorney general Ed Dossett. 


I immediately filed an written expedited Media Request with Judge Liebowitz on 10 March 2009, before the hearing in State v. Clark. If I recall correctly, Judge Liebowitz ignored my media request without a hearing, and without a written findings of fact or conclusions of law, as required by Rule 30(D)(2). Thus I did not shoot video during that hearing. At the conclusion of the hearing, the Court ordered the State to provide an impromptu discovery meeting outside of the Court, to inspect the allegedly damaged camera equipment, with Mr. Clark and his counsel, Mr. Newcomb. Mr. Clark and his attorney did not bring a videocam to court, and requested that I shoot video of the evidence, with an understanding that such video would not be used for broadcast, until after it has been entered as evidence as a public record. Assistant attorney general Zane Scarlett objected to the Court at some point, and the Court ordered that I not be allowed to shoot that video, so I did not shoot that video. I had considered this situation as being similar to any professional news photographer given the opportunity to shoot video of a crash scene or crime scene, and that video later being used in court as evidence, by either prosecution, plaintiff or defense.


On 1 May 2009, another hearing was scheduled for State v. Clark. I had filed a timely Media Request with the court clerk and with the judge’s clerk. Judge Liebowitz again ignored my media request without a hearing, and without a written findings of fact or conclusions of law, as required by Rule 30(D)(2).  Thus I did not shoot video during that hearing. 


On 1 July 2009, another hearing was scheduled for State v. Clark. I had filed a timely Media Request with the court clerk and with the judge’s clerk, as well as a proposed Order I drafted granting or denying media access. The Court did hold a “surprise” hearing for media access, for which I was not prepared to argue, since I was not aware of any objection by the State. The Defense had previously made clear that Mr. Clark had no objection to the media videotaping hearings, and in fact welcomed it, as they maintained the innocence of their client, and feared a “rush to judgment” by a virtual “Star Chamber”. Suddenly I found myself arguing at the podium for my right to videotape. WBIR TV was also present, but the State did not object to WBIR broadcasting 15 seconds to 30 seconds of “spliced and diced” video from that hearing. I had not been served process of notice nor motion by the State of its objections. I am disabled and had only four hours sleep the night before, but I did my best to make my points on relevant and material issues, but the Court cut me off from presenting my case, as if I were “wasting” the Court’s time.

The Court: I've gotta tell you something, Mr. Newcomb, that I've been joking with the lawyers about it all for a week now. I had occasion to have to attend a funeral in Arizona, and unfortunately I got flashed by a light as I was going down the interstate there. They arrest, uh, they charge about a thousand people a week there. They're making quite a fortune on those little flashing lights. I just wanted to let you know that I've had that experience.

Mr. Newcomb: We see no conflict with the court. It'll give the Court some experience.

The Court: We've been given notice by Channel 10 News to be present to film Mr Clark's matter, which I'm not ready to do yet. I've also been given a request by Mr. Lee again. And I need to talk about Mr Lee's matter if we could do that. Do any of you have a problem with that?

Mr. Newcomb: Your Honor, I do not represent Mr Lee. He is here, as I understand it, as some sort of media person...

The Court: That's the problem that I'm dealing with. As I’ve tried to figure that one out, and I don't know if the general wants to address that at all. Do you general?

Mr. Scarlett: I'll just say this...

The Court: He's filed a media request form. I have to go back and look at the ruling. I don't know if Mr Lee wants to something about it too. So if he does he's gonna need to come up here to the podium.

Mr. Scarlet: I just want to say, Ive tried to reconstruct when this occurred. When this case was in Division 1, transferred to this court. We met for discovery purposes to go over evidence in Division 2 courtroom, which court was over for that day. At that time Mr Lee wanted to come in and film that. And I told him it was closed, and not an open court proceeding. And I believe he came back down to Your Honor who ruled he was not allowed to see evidence, the media was not allowed. And he told me, I guess that makes me a witness, he told me that he was not media, that he had been hired by Mr. Clark. That's all I've got to say, about him being media and all.

Mr. Newcomb: "Your Honor, on behalf of Mr Clark we are supportive of Mr. Lee. I'm not sure what arrangements.

The Court: What do you mean by supportive?

Mr. Newcomb: We support him being here in his media capacity. We don't have any objection to it. As far as what Mr Clark..."

The Court: You're not saying what, whether or not, Mr Newcomb, his media connections are a little different from most...

Mr. Newcomb, Mr. Lee...

The Court: I'm sorry, Mr. Lee.

Mr. Newcomb: It's been a long day.

The Court: Whether or not I rule, you're not saying whether you and Mr Clark have a position on that, whether or not he was hired by anybody. You're just saying that you're not objecting to his presence and him videotaping, and you don't object to Channel 10 videotaping.

Mr. Newcomb: That is correct.

The Court: Are you aware that they gave notice?

Mr. Newcomb: No Your Honor. But I don't object to that. And Your Honor, whether or not Mr. Lee has been hired by Mr Clark...

The Court: I guess Mr. Lee needs to tell me.

Mr. Lee: "You're Honor, my name is John Lee, I am not hired by Mr. Clark to be here. I'm an independent... 

The Court: Mr. Clark if you can't hear you're welcome to come on up. 

Mr. Lee: I am not hired by Mr. Clark to be here today. I'm an independent news reporter. I'm working with some national media, to perhaps cover this event. 

The Court: Who granted you that Press Credential there?

Mr. Lee: Myself, Your Honor.

The Court: You made that.

Mr. Lee: Yes. It keeps the police officers happy. It's not fun being threatened with arrest every time I try to shoot video in a public place.

The Court: As I understand it you are an independent individual who puts video on the community channel, is that right? 

Mr. Lee: Yes, Your Honor. At that one hearing, I believe its Mr. Scarlet, that was a separate contract.

The Court: That Mr. Clark hired you for?

Mr. Lee: His attorney needed someone to videotape the evidence, of the ballistics evidence that had been destroyed or lost by the prosecution. And he needed somebody to videotape...

The Court: So you were actually hired by Mr. Clark?

Mr. Lee: For that one out-of-court hearing. I'm sure the other 
videographers for the main stations do independent work every now and then. They...

The Court: They better not.

Mr. Lee: They also sell videotapes...

The Court: They sell their own videotape. 

Mr. Lee: Through HP Video, and those are often purchased by attorneys.

The Court: Well that I agree with. I don't think they do independent 
contract with defendants though, because if they do I don't think they'd be allowed to come in. 

Mr. Lee: I was not there. I was not paid.

The Court: You weren't paid?

Mr. Lee: I was not allowed in the hearing so I was not paid for that.

Mr. Newcomb: Your Honor, at the time we did not have that peice of equipment. And we needed his equipment. But he didn't come in. He missed it. 

The Court: So it never happened.

Mr. Newcomb: It never happened, Your Honor.

The Court: Let me explain it this way. I'm kinda wrestling with this 
gentlemen, and I want to go through this and put it on the record so that it's clear. I see Mr. Clark has a private reporter here today also, so there is a record. Rule 30 says that, uh, it's in the court's discretion, either way, and that legitimate news media may come in and they video at the court's discretion if they give notice and they get clearance and Mr. Lee has given notice, several times, and has been here faithfully. I don't have a definition of what 'legitimate media' is. I can make a Press Card myself on a computer, and I'm not saying you're illegitimate, I can make a 'Press' card on a computer, Mr. Clark, such as what you have given me as your business card on a computer, I can get on Community Channel, but that don't make me 'media'. And uh and so. And the other problem is, that every time if I were to permit Mr. Lee to do this under these circumstances, as opposed to them, who are, who are bound by some other regulations as well, then everybody who wants to come in with a video camera can do that, and make their own cards and do their own thing. I don't know what the definition of the appellate courts or supreme court when they made that Rule mean by “legitmate media”. You are not here with an attorney, and you are not represented by any of these folks. They don't have a dog in your fight. It may very well be that they mean this to be legitimate media. I don't know. So, at this juncture, if, in fact you really never even assisted. But at this juncture I'm not prepared to declare you 'legitimate media'. I'm not saying I won't, but I need to clarify that. I don't know if you know anybody who's going through this process to challenged this or not? Or if you have an attorney who might be able to help you with it? You're not a criminal defendant so I can't help you with an attorney. But we need to clarify, Mr. Lee, what we mean. Okay? And you are welcome anytime in this courtroom. You may report all you want on whatever you want to report on. My concern is the video. And it's an open courtroom and you are welcome. But at this point I'm not gonna let you video. But I will tell you that because you have made this request, I would like to do a little further research on it and and make a complete ruling at the time that we start for trial, if you wish to prepare an appeal on what you wish to do and not wish to do. I’m not... I think that's fair to you right now. I need to figure out what they meant. And they may well have had this in...

Mr. Lee: Your Honor, in my defense I'd say that...

The Court: You don't have a 'defense', you're 'media'. You're also welcome, if you wish, to appeal my ruling. 

Mr. Lee: I understand.

The Court: And that may be a way for you to define it. But, and I don't object to that...

Mr. Lee: In my defense, Your Honor, I would say that apparently I'm the first media to Knox County judicial history, to actually follow the Local Rules, as far as filing an Order with you, and filing a Media Request with the Clerk, and doing things by the Local Rules. So perhaps that carries some weight.

The Court: You, media requests are always required by them, but they do it by Fax motion, uh, request, and we've been doing it that way for all this time. And yes, you have followed the Rules. That's why I'm saying, I'm not trying to cut out public information to The People. This is just, I mean I'm about to open a can of worms if I do what you're asking me to do. 

Mr. Lee: I would...

The Court: It's not just a can of worms for me, but a can of worms for a lot of people.

Mr. Lee: I also add, Your Honor, that this is an international case, it's not a 'normal' case, it's gotten 10,000s of hits on the internet for this case, and it's gotten interest through me, with a national court live web TV service, that covers major cases all over the United States.

The Court: And that may be. Whatever you do with your media work is not my business, basically. I don't care. It depends whether or not I can get a Knox County jury to try Mr. Clark, I hope to, and that's where I am. If you wish me to put down a written order, so you can go through the process of appeal, then I'll put down a written order denying your right to video. And I'd be glad to do that for you, so that you can go down, and I think somewhere in here I still have your business card but I do have to have an address to mail a copy of the Order to. So if you have another one just give it to the Clerk's office they'll mail you a copy of that Order. And it may well be that you wish to take that to appeal, and that's fine. Okay?

Mr. Newcomb: Your Honor...

The Court: Yes sir.

Mr. Newcomb: Mr. Clark has asked me to submit a question to the Court, and I think I know the answer. He is hearing impaired, and he has requested that he be allowed to video proceedings.

The Court: No sir. 

Mr. Newcomb: I understand.

The Court: And here's why. Because no individual can do that. We have a court reporter, that's the official record. You can hire a court reporter, that makes a record that you can use privately. That's just another can of worms I do not wish to open.

Mr. Newcomb: I understand.

The Court: I don't want everybody in town videotaping everything. What happens is they splice and dice the tape. I know that tape is correct and I know that transcript is correct because I read it and have to sign it. For instance if Mr Clark is convicted, I have to sign that is a true and accurate transcript. I have to swear to it.

Mr. Newcomb: I understand.

The Court: That is my responsibility. 


Mr. Clark was accused of shooting a Redflex redlight camera, a charge that was subsequently dismissed on 30 July 2009, approximately on week before trial, now allegedly appealed by the State to the Court of Criminal Appeals, with a “Motion to Reconsider” [sic] the dismissal filed by the State, to be argued during the hearing on 11 September 2009. 


I read the following definitions in Black’s Law Dictionary, 7th Edition:

Intervenor.

One who voluntarily enters a pending lawsuit because of a personal stake in it.

Intervention.

1. The entry into a lawsuit by a third party who, despite not being named a party to the action, has a personal stake in the outcome. The intervenor sometimes joins the plaintiff to claiming what is sought, sometimes joins the defendant in resisting what is sought, and sometimes takes a position adverse to both the plaintiff and the defendant. 2. The legal procedure by which such a third party is allowed to become a party to the litigation.


It is my information and belief that “intervenor” is defined as a “third party” who intervenes to protect their property interest in a case, not as a person “allowed” to intervene in a case subject to a judge’s discretion. The intervenor then becomes a party to the case, according to Black’s. It is my information and belief that when a person has a property interest in a case, it is abuse of discretion for a judge to deny “permission” to intervene. It is my information and belief that my property interest in this case is my right to videotape courtroom proceedings in this public trial, for commercial news or educational use. Although I am physically disabled, I do try to make a little money with what ability I do have to produce video and audio for broadcast. It is my information and belief that denial of media access denies me that property right, and denies the public of its right to learn from court proceedings in the same manner they are accustomed to receiving their daily news, without traveling to the original event in person. 


It is my information and belief that all news corporations vehemently assert their right to intervene for media access to videotape or report on courtroom proceedings, including on their websites, “blogs” and forums, including trials in Knox County criminal courts, and that Knox County courts routinely grant those motions to intervene, as the news corporations and courts have routinely done in State v. Clark. 


I obtained a copy of a “MOTION TO INTERVENE”, filed by Knoxville News Sentinel and WBIR TV, in the recent murder trial of State v. Cobbins, Case 86216 A,B,C,D, in Knox County Criminal Court Division 1. It is my understanding and belief that on TRCP Rule 24 mentions the right to intervene, but the words “intervene” or “intervenor” are not mentioned in Tennessee Rules of Criminal Procedure. The supporting 50-page brief was titled, “MEMORANDUM, CITATIONS OF AUTHORITY AND ARGUMENT IN SUPPORT OF MOTION FOR LEAVE TO INTERVENE AND OPPOSE TWO ORDERS SEEKING RESTRICTIONS UPON MEDIA PUBLICATION”. The first sentence of that brief, on page 1, says, “In support of its Motion, the Intervenor submits this its Memorandum of Law, Citations of Authority and Argument.” This motion and brief were posted on the website of KnoxNews.com, including “MOTION TO EXCLUDE FURTHER PRETRIAL MEDIA COVERAGE AND MOTION TO WITHDRAW AS COUNSEL” by defense lawyers complaining about anonymous comments on WBIR.com calling for the assassination of defense lawyers in that case: “A good snyper [sic] would do that job quietly and painlessly. Lawyers like this one have no business in the practice.” This brief for was written by Richard Hollow, an attorney specializing in copyright law. I had previously met with Mr. Hollow who referred me to another copyright lawyer, who quoted me a fee of $2,500 to merely write a letter. So I can only imagine what a 50-page intervenor brief and motion cost, plus oral argument. It is my information and belief that Judge Baumgartner did grant those motions to intervene by WBIR and Knoxville News Sentinel, and denied the defendant’s motion to restrict media coverage, “Accordingly, this Court does not find that any restraint on the internet forums would be appropriate in this case,“ in “ORDER DENYING MOTIONS TO RESTRICT MEDIA COVERAGE“. 


For approximately two months prior to the court hearing on 11 September 2009, I attempted to review copies of public records at the Purchasing Department of City of Knoxville, as allowed by the Tennessee Open Records Act, Tennessee Code Title 10, Chapter 7, Part 5. I was looking for all contracts between City of Knoxville and news corporations, including the $20-million grant or tax abatement awarded to Knoxville News Sentinel, which received so much publicity in the Knoxville News Sentinel for its new headquarters on Western Avenue, and which former mayor Victor Ashe had proudly displayed a full-page newspaper article for many years on the wall in the hallway outside his office, next door to the Law Department. Knoxville News Sentinel and its parent company Scripps Howard, attempted to negotiate with City of Knoxville for a $1-billion tax abatement/grant for “Universe Knoxville”, “that will bankrupt the taxpayers of Knoxville for generations to come”, according to city council member Carlene Malone in my conversation with her. It is my understanding and belief that once a corporation becomes a government contractor, then the corporation is considered a subdivision of the government, making them liable to obeying legislation applying to government agencies, such as the constitutions, and the Tennessee Open Records Act. It is my understanding and belief that the private “Federal” Reserve Bank has been sued by Bloomberg News under the Freedom of Information Act (that only applies to government agencies), to reveal where $25-trillion taxdollars went in the past 12 months from the “Banker Bailout Bills”, and that the so-called “Fed” is currently refusing to tell U.S. Congress where that money went. It is my understanding and belief that the 9th Circuit U.S. Court of Appeals, 80-5905, in Lewis v. U.S., 680 F2d 1239 (1982), ordered that “Federal” Reserve Banks are “independently owned and privately controlled corporations”.

However, contrary to previous policy, the Purchasing Department employee, Janice McClelland, alleged to me that “only the Law Department keeps those contracts, you have to talk to them”, and McClelland gave me a “new” form to give to the Law Department. That same day, I gave that completed form with my request to the Law Department. An employee of the Law Department, “Allison Abertane”, phoned me on 3 September 2009, and left a message on my answering machine: “I am reviewing your public records request… Based on my reading of your request, I don’t think we have any documents responsive to it.” 

The City of Knoxville Law Department claims that no contracts exist between the City and any media corporation for any purpose at any time -- especially the $20-million grant/tax-abatement for Knoxville News Sentinel, and the attempted $1-billion grant/abatement -- a claim that I did not find credible.


Due to time restraints, I was left no recourse but to subpoena witnesses for production of those public records, to use during the hearing on my filed motions scheduled for 11 September, as authorized by law. 


My intention was to have each witness testify for a maximum of 5 minutes each, and possibly conclude all testimony within 5 minutes. I would have called Debbie Poplin first, to testify about (1) the $20-million contract/abatement with Knoxville News Sentinel; (2) WATE TV news anchor and CTV public access co-host Gene Patterson hired as “deputy mayor”; (3) advertising contracts for public notices; (4) advertising and public relations contracts with Redflex and Lasercraft. I might not have called Jeff Lee or Don Jacobs as witnesses, had Poplin answered those questions truthfully, and produced the relevant documentation. Lee and Jacobs were mainly rebuttal witnesses, had Poplin denied under oath the existence of any media contracts, although I may have asked questions about their quasi-government contracts for public relations with Redflex, Lasercraft, City of Knoxville, Knox County and State of Tennessee, which I presume are “public records” as defined by the Tennessee Open Records Act.


Although the Rules of Court and Tennessee Code provide for lawsuits in Chancery Court to seek enforcement of the Tennessee Open Records Act, there was no time for that before the scheduled hearing on 11 September 2009. It is my understanding and belief that Chancery and Circuit Courts have equity jurisdiction over civil cases, and that “Criminal Court” is merely a subdivision of the Circuit Court, and that “Criminal Court” does have concurrent equity jurisdiction over civil enforcement of the Tennessee Open Records Act. Having a judge hear the evidence in Criminal Court would speed up the process for obtaining those public records, and it is the judge in Criminal Court who needed to hear that evidence pertaining to media access in Criminal Court, not a judge in Chancery Court, thus reducing time “wasted” in both courts by all parties. It is my understanding and belief that Tennessee Rules of Court encourage creative interpretation of the Rules of Court, in the interests of justice.


It is my understanding and belief that Knox County Criminal Courts are a subdivision of the Circuit Court, and that all judges in Circuit Court (i.e. Criminal Court) have concurrent jurisdiction over both civil and criminal cases. It is my understanding and belief that most counties in Tennessee do not have “Criminal Courts”, and that the Circuit Court handles all criminal cases. It is my understanding and belief that “Criminal Courts” routinely handle civil matters, such as asset forfeiture seizure cases. It is my understanding and belief that service of process, subpoenas, and intervention in “Criminal Courts” are controlled by Tennessee Rules of Civil Procedure, since Tennessee Rules of Criminal Procedure do not mention those procedures.


On 4 September 2009, I requested subpoena forms from the Knox County Criminal Court clerk. This was seven days before the next scheduled hearing in State v. Clark. It is my information and belief that serving subpoenas seven days before a hearing is timely in Knox County Criminal Court. It is my information and belief that Local Rules for Knox County Criminal Court do not specify a minimum number of days to serve subpoenas, but Local Rules of Knox County Chancery Court says 10 days, and Local Rules for Knox County General Sessions Court say three days for subpoenas for law enforcement officers.


It is my understanding and belief that the subpoena form used by Knox County Criminal Court clerk does not have a checkbox for “intervenor”, and only provides for “State of Tennessee” or “Defendant”. It is my understanding and belief that this is a defective form. When I applied for my subpoenas, the court clerk filled out the subpoena form incorrectly, marking “Defendant”, and “signed” (typed) the name of the clerk, Joy McCroskey. The clerk was aware that I was an intervenor, since I told her I was an intervenor, and I was filing motions as intervenor on that same day at that same time, and had on previous days, as included in the court file of State v. Clark. There is no pre-printed section of the subpoena form to name the “intervenor” and list his address and phone number. It is my information and belief that the subpoena forms used by Knox County Criminal Court are defective forms, that illegally discriminate against intervenors and pro se litigants and deny them due process.


The court clerk advised that a separate subpoena was required for each docket number. The court clerk advised that the docket number 90252 for the red-light camera shooting was dismissed, even though the State had filed a “motion to reconsider” [sic] and the State had filed Notice of Appeal. The clerk filled out three subpoenas for each witness, based on the three remaining docket numbers, 90618, 90821, 91484.


It is my information and belief that to the best of my ability, I obeyed all Rules of Court for obtaining “blank” subpoenas “signed” by the court clerk, as allowed by the Rules of Court.


I received the “signed” subpoenas from the clerk of court, and I presumed that those “blank” subpoenas had been filled out correctly by the court clerk. I presumed that if there was no section on the subpoena form for an intervenor or pro se litigant to include his name, address and phone number, then that information was not required. With 20/20 hindsight, that presumption of, and reliance upon, the alleged competence of the Knox County Criminal Court clerk, was perhaps a mistake on my part.


Since I was a “party” for purposes of requesting a subpoena (third party intervenor), it was my understanding and belief that I am not allowed to personally serve a subpoena in a matter to which I am a party. My wife, Tami J. Lee, served process of those subpoenas on 11 September 2009, by hand delivery to the offices of those persons named in the subpoenas – Debbie Poplin, City of Knoxville law director; Don Jacobs, editor of Knoxville News Sentinel; and Jeff Lee, general manager of WBIR TV. In all cases, my process server was denied a meeting with the persons named in the subpoenas, and she effected process by service upon the clerk at the main desk of each office – Kathy Woodson at WBIR; Phyllis Simpson at Knoxville News Sentinel; Lisa Hatfield at City of Knoxville law department – as noted by the process server on the certificate of service on each subpoena. The subpoena form appears defective, as prepared by the court clerk, in that it fails to have a checkbox for service process on a front desk at the place of employment of subpoenaed witnesses, at “maximum security” corporations employing armed security guards or police.


The first subpoena served was on Debbie Poplin. Time was late in the day, approximately 3:30 pm, and I was concerned about not meeting the mysterious unspecified unpublished time limit for serving subpoenas not mentioned in Local Rules for Knox County Criminal Court. Tami Lee served the subpoena on Debbie Poplin on the 6th floor of City County Building, while I waited on the 2nd floor, filling out the other subpoenas. That’s when I first noticed the defect in the subpoenas, caused by clerical mistake by the court clerk, by the court clerk incorrectly marking “Defendant” and omission of “Intervenor”. I immediately hand-corrected that clerical mistake, and proceeded to try and intercept my wife before she reached the city attorney’s office. I was unsuccessful in that attempt. With 20/20 hindsight, I should have gone to the city attorney’s office, and corrected that clerical mistake by the court clerk, but I presumed that if the subpoena didn’t have a box marked “Intervenor”, then that was not required by the Court, and I relied upon the presumed competence of the court clerk. For the remaining two persons served with subpoenas, I did mark out “Defendant” and wrote “Intervenor”, presuming that if the subpoenaed witnesses had any questions whom the intervenor was, they could contact the court clerk to read the file in State v. Clark. 


With 20/20 hindsight, there were at least two other intervenors besides myself who had previously videotaped court proceedings in that case (WBIR TV, WATE TV), thus making it unclear who the intervenor was on the subpoenas. So perhaps I should have presumed the court clerk was incompetent to issue subpoenas, and drafted my own subpoena form to include my name and contact information, as I have been forced to do pro se as a defendant in Blount County General Sessions Court, and in City of Knoxville Municipal Court, due to incompetence by those court clerks and illegal acts by those court clerks (one of who was fired as a result of my subpoenas, and state audit ensued of 125,000 annual “misdemeanor citations” that had zero accountability in a secret court docket, which illegally remains secret today of 200,000 annual cases, including the extra 75,000 private red-light camera “tickets”). The Blount County court clerk admitted to me that I was the first pro se litigant to request and serve a subpoena, out of over 100,000 pro se cases. It is my information and belief that the Blount County court clerk, Tom Hatcher, is not a licensed attorney, and his son, Dustin Hatcher, a non-attorney (“pro se for a pro se”) de facto judicial commissioner, was later arrested, indicted, convicted and sentenced to prison for felonious pedophile rape committed in Blount County Justice Center, and proudly displaying photographic proof of that rape on the walls of the Blount County court clerk’s office. It appears that I may have been incorrect to presume that Knox County Criminal Court clerk was competent at her job, and capable of properly issuing “blank” subpoenas, as required by Tennessee Rules of Court. As a result of my pro se subpoenas in Blount County and city court, I won dismissal of those frivolous actions. Without subpoenas for witnesses, it would not have been possible for me to win those cases, as due process required it.

On 11 September 2009, I arrived at Knox County Criminal Court prepared to argue pro se my motions to alter or amend judgment regarding denial of media access, supported by my 50-page First Amendment brief, and to argue my exemption from appeal bond in forma pauperis. I set up my video camera and tripod without turning it on, in case The Court granted my motion to reconsider media access, so that I would not cause a disturbance setting it up after court began. 

A bailiff approached me before the hearing and told me to remove my camera and tripod. I replied that I had a pending motion and that the judge might order I be allowed to videotape. The bailiff said “okay”, then went about his business. The bailiff returned a few minutes later, and told me that under no circumstances would the Court allow me to videotape that day. This was before the hearing had begun, which implied that an ex parte hearing had already been held by the Court, regarding my motions. I then removed my camera and tripod and put them in their bags. My audio recorder was still turned on, for personal notes by journalists, as allowed by Supreme Court Rule 30 (F)(3).

The hearing began, with attorneys for the State, City of Knoxville Municipal Corporation, WBIR TV and Knoxville News Sentinel, and I stood up to approach the podium to argue my motions and to examine my subpoenaed witnesses. 

John Lee: "Your Honor, may I argue...?"

The Court: "No Sir! You are not a party at this time. In my opinion you are not an intervenor, you cannot make yourself an intervenor, and you're not arguing!"

John Lee: "May I...?"

The Court: "No Sir! Wait a minute! Let me explain something to you, Sir! You have violated the process of this Court! Now I suggest you sit down, because I can do one of two things today, and if you want to get counsel, and you want to see if you can become an intervenor, if you want to do it legally, that's fine. But what you have done, with respect to our subpoenas, is major problems for you, I can tell you that right now [without reading any of the pleadings nor looking at any of the subpoenas signed by the court clerk]. You have the right to remain silent! If you say anything, whatever you say can and may be used against you! You have the right to the presence of an attorney! If you cannot afford an attorney one can be appointed to represent you, if you should be accused of an offense, I've given you your rights because you might be! Okay? You have the right to remain silent! I would strongly suggest that you do that until you have talked to counsel!"
Immediately the court hearing on 11 September 2009, I hosted my Pirate News Radio Show on WBCR 1470am, discussing the latest developments in State v. Clark, among other news topics, which was also videotaped for television broadcast on Pirate News TV. I also co-hosted four other recent radio shows on WBCR with general manager Harry Grothjahn, to discuss this interesting case.

Note that the Court not only denied my right to testify under oath, but denied my right to argue pro se without being under oath. It is my understanding and belief that “argument” is not “testimony”, since it is not under oath, thus “right to remain silent” (Fifth Amendment to the United States Constitution) does not apply.

I did not voluntarily waive my right to testify, nor did I voluntarily waive my right to argue. I presumed that the Court would immediately order my arrest for alleged criminal contempt of court, had I spoken one more word, as I remembered had occurred when attorney Herb Moncier attempted to advise his client in United States District Court in Greenville, Tennessee. So I sat down and remained silent, under duress and under threat of arrest. 

I did not remain silent out of fear of making admissions or confessions to wrongdoing while properly serving subpoenas for my essential witnesses to relevant and material evidence, as required to rebut Mr. Scarlett’s unproven allegation that I was employed by the Defendant or his attorney. Right or wrong, the State “opened the door” to that argument against media access, and the Court apparently entertained that assertion as a legitimate argument, in fact it was the State’s only legal argument. It is my information and belief that if the State or its political subdivisions (City of Knoxville) or its contractors (Redflex, Lasercraft) are allowed to employ WBIR or Knoxville News Sentinel, and other local news corporations, and the Court allows media access by videotaping to those “contract employees” of the State and Redflex, then that would rebut the one and only claim by the State to oppose media access by me. 

The Court did rule against the State on that issue, but only because the State failed to prove that I was employed by the Defendant. The Court never opined that the issue did not control the issue of banning me from videotaping State v. Clark. Instead, the Court ordered, sua sponte, that I am not “legitimate news media” as defined in Rule 30. I was never served process of any motion or brief against me by the State, nor did I ever hear oral argument from the State, that I am not “legitimate news media” as defined by Rule 30, unless that motion was made ex parte. Four previous judges in this “case” ordered that I am “legitimate news media” as defined by Rule 30, and I assert that I am a professional journalist, although lowly paid, physically disabled and indigent (due to felonious theft of my assets). 

It is my information and belief that many “legitimate news media” corporations are now in bankruptcy court, including the parent company of WATE TV, and many large newspapers nationwide, and they expect billions of taxdollars in “bailout” funds  from the federal government in order to survive, thus making the news media literally employees of the State and its political subdivisions, and thus beholding to obey the State in matters of propaganda. It is my information and belief that the United States Congress currently has legislation pending to make news corporations tax-exempt 501c3-type 501a “non-profit” corporations, which forbid criticism of government operations and require lying to the public as condition for avoiding forfeiture by police raid (S.673 “Newspaper Revitalization Act” and H.R.3602 with identical text).

 It is my information and belief Rule 30 (B)(2) of the Tennessee Supreme Court Rules is unconstitutional, in that it gives greater rights to media corporations than it gives to ordinary citizens, in regards to videotaping courtroom proceedings. It is my information and belief that Rule 30 (B)(2) violates the Equal Protection doctrine of the Fourteenth Amendment to the United States Constitution, and that Tennessee Rules of Court and judicial oath of office requires the Court to take judicial notice of the U.S. Constitution.

I was also not allowed oral argument to rebut false allegations by intervenors in their motions for sanctions against me, for alleged “abuse of process”. The only time “sanction” is mentioned in Tennessee Rules of Criminal Procedure:

RULE 26.2. PRODUCTION OF STATEMENTS OF WITNESSES
(d) Sanction for Failure to Produce Statement. If the party who called the witness disobeys an order to deliver a statement, the court shall strike the witness’s testimony from the record and order the trial to proceed. If the attorney for the state disobeys the order, the court shall declare a mistrial if required in the interest of justice. 

The word “sanction” is mentioned approximately 44 times in Tennessee Rules of Civil Procedure. For the Court to impose sanctions against me requires the Court to accept concurrent jurisdiction over civil cases, per TRCP.

I intend for this affidavit to speak for me, to rebut the false allegations made by the State and by other intervenors in this case, hopefully without resulting in my arrest for unnamed alleged crimes.

After reading the Tennessee Rules of Court, it is my information and belief that pro se litigants, whether parties or intervenor parties, have the right to serve subpoenas for all witnesses they believe they require to prove their case, as constitutional due process requires it.

According to my eyewitness observations, it appears to me that the Knox County Attorney General’s Office, and Division 3 Criminal Court, have never seen a pro se litigant serve a subpoena for a witness, or for production of documents, and perhaps they falsely believe that a pro se litigant does not have a right to call witnesses in his case. At any rate, I have never been treated so insultingly in court as I was on 11 September 2009, on Constitution Day. I have never been completely ignored by a court, prosecutor or attorney by denial of all service of process of orders, motions and exhibits, as occurred in this case. I have never before been denied the right to argue, testify or cross-examine witnesses in a case, or had my motions and appeal ignored. I will admit that in my personal experience, all judges do appear to treat pro se litigants as second class persons, who have no right to argue in court, and no right to even read the Rules of Court, and are merely “wasting” the Court’s time by seeking due process. But I felt the Court on September 11 went far beyond the “normal” “contempt of pro se”, by refusing to allow me to argue or testify (“de facto ex parte hearing”), under penalty of immediate arrest if I dared assert my Constitutional right to due process. I was not emotionally upset by this unexpected but very interesting development in court, and I calmly sat down and quietly observed the rest of the hearings in State v. Clark, taking notes as a good journalist (or potential defendant) should.

I have previously successfully served subpoenas pro se in other courts, including Knox County Circuit Court, Blount County General Sessions Court, and City of Knoxville Municipal Court. According to the Blount County court clerks, I was the first pro se to ever serve subpoenas, and the clerk refused to provide subpoena forms, so I was forced to draft my own. I “won” in all those courts, or on appeal. 

I have previously been employed as a process server of subpoenas for the law firm of J.D. Lee in Knoxville, approximately 25 years ago. Approximately 7 years ago, I served process for subpoenas in a civil case for which I was not a party, filed in U.S. District Court in Knoxville. In all cases where I am pro se, I utilize the services of the United State Mail or process server for subpoenas, as allowed by court rules, as I did in this case.

In City of Knoxville Municipal Court, I subpoenaed five KPD officers and the city court administrator, Michael Martin, who had initially refused to issue subpoenas with the proper date. Martin also testified regarding the illegal “top secret” court docket of approximately 125,000 annual “misdemeanor citations” in city court. After my pro se direct examination of Mr. Martin and conclusion of the case, magistrate John Rossen declared to me, “I sure learned a lot today”. Mr. Martin was reportedly fired approximately 30 days later, but not for his confessed extortion racket of stealing his employees’ “bonus checks” as condition of employment, which was apparently acceptable policy for employees of City of Knoxville Law Department, upon payment of restitution. A state audit found zero accountability of court revenues, as confessed in local news reports.


At no time have I filed a frivolous motion, brief, affidavit, exhibit or subpoena with the Court in State v. Clark. At no time did I initiate a subpoena with malice or ulterior motive. If I made a mistake in the process of serving subpoenas, it was excusable neglect, due to vague Rules of Court and confusing subpoena forms incorrectly filled out by the court clerk. At no time have I disrupted the Court by frivolous argument, nor by distracting operation of my video equipment. My demeanor has always been calm and professional. At all times I exercised due diligence and good faith to obey the Tennessee Rules of Court, to the best of my ability, pro se. I deny all allegations of alleged “abuse of process” or “contempt of court”. At all times I was respectful of the Court.


Completed subpoena forms with certificates of service are included as exhibits.

Further affiant sayeth not. 


______________________


John D. Lee II, 9pro se, in forma pauperis

8604 Spangler Road


Knoxville, TN 37920

Sworn to and ascribed before me this
The ____ day of ______________ , 2009.
 
____________________________
Notary Public                                   My commission expires: ___________________

CERTIFICATE OF SERVICE
I hereby certify that a true and accurate copy of the foregoing was forwarded by U.S. mail, postage prepaid, or hand delivered to:

Knox County Attorney General, 400 Main St, Ste 168, Knoxville TN, 37901

on this ____ day of _______________, ______.

______________________

John D. Lee II

8604 Spangler Road

Knoxville, Tennessee 37920

865-332-5715
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